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BACKGROUND

The Independent Competition and Regulatory Commission (The Commission) (ICRC) is established by the Independent Competition and Regulatory Commission Act 1997 to determine prices for regulated industries, approve access arrangements and arbitrate disputes on access to infrastructure, as well as providing advice on competitive neutrality complaints and government regulated activities.

Under the Utilities Act 2000 the Commission also has responsibilities to licence utility services in the Territory.  It ensures compliance with the legislation, Codes and licence conditions, approves industry codes of practice and the form of standard customer contracts.

On 30 January 2002 the Minister for Urban Services, Bill Wood MLA, issued a reference to the Commission for an investigation into the ACT taxi and hire car industry made under the Independent Competition and Regulatory Commission Act 1997, sections 19C, 19E and 19H. The Commission is to investigate and provide advice to the Government on a range of issues relating to the reform of the taxi and hire car industry.  Many of the terms of reference arise from recommendations contained in the National Competition Policy review of the taxi and hire car industry and the impact of the implementation of the recent Road Transport (Public Passenger Services) Act 2001.

In carrying out the investigation the Commission is to consider the level of competition in the industry, the general standards of performance and safety, service levels and whether community expectations are being met.  The Commission is also to consider how the industry in the ACT compares with other jurisdictions, particularly NSW.  The Government is seeking a range of options for reform of the industry and advice on the costs and benefits of those options. The needs of people with a disability are to be given special attention, to ensure that they have access to a level of service that is equivalent to that enjoyed by the general community.

Following the receipt of submissions, on the issues paper, a draft report was published in April 2002.  This is the first opportunity the Commission will have to circulate preliminary views for public discussion. The Commission has held a public hearing on 13 May 2002 to provide an opportunity to make oral submissions on the issues.

The scope of the inquiry is broad, and covers a diversity of markets and recommendations made in the draft report, if implemented will have an adverse effect on the various stakeholders.

PURPOSE

The purpose of this submission is to provide comments with a focus on the hire car industry and the impact of deregulation on that industry should it proceed.

This submission does not address the arguments for or against deregulation, nor recommendations made with respect to taxis, but some pertinent comments have been included where considered relevant.

MARKET CONDITIONS

There is a differentiation in the markets for taxis, hire cars and other small mini bus type passenger vehicles 

In the ACT, there is one taxi company holding a monopoly on services provided to taxi drivers and owners.  It is this monopoly that restricts competition within the industry.  The draft report has commented on this monopoly and has recommended deregulation as a means to break up this monopoly. Taxis operate in a market, which is different to the Hire car market. The main differentiation is that taxis are able to pick up passengers from taxi ranks and through the use of a radio booking service managed and owned by the one Taxi Company.  Therefore, from a public perspective there is only one Taxi Company in Canberra.

In respect of the hire car market there are four hire car operators and four independent one-car operators. Our understanding is that the industry making up includes eight different hire car operators with one eight cars (owner/drivers) in the fleet. Details are as follows;

· Canberra Hire Cars with eight cars

· Hughes with eight cars

· Southern Cross with two cars

· CBD with three cars

· Independents - four cars 

We understand there are two stretch limousines in this place and that three cars are Queanbeyan based NSW registered/licenced with unrestricted access to the ACT hire car market. We note that on page 19 of the draft report the DUS. Submission indicates that there is only one stretch limousine available on an unrestricted basis.  We understand this is incorrect. The second stretch limousine was recently introduced on the basis of the current market conditions and licensing restrictions.

There is good competition between each of the above eight operators who strive to provide a quality service in order to ensure that their clients obtain a value for money service. This is because there are alternative suppliers in this market. A key performance indicator would be whether or not a client continued to use their operation rather than a competitor's operation. The hire car industry has developed mechanisms whereby they are able to provide a quality service within the timeframe specified by the client base.

Although there is a licensing restriction, Bentleys MRI is of the view that the structure of this industry provides for competition within the hire car industry.

The income generated from the market is dependent upon seasonable factors such as the number of parliamentary sitting days, the timing of school holidays and elections.

The market appears adequately served by the current number of unrestricted hire car licences. Over the years these unrestricted hire car licences with the attached property rights and entitlements have been purchased and sold on the open market.

Recommendations

The ICRC has made a number of recommendations relating to hire cars. 

In paragraph 9.3.2 relating to the cost of operating a hire car, the ICRC has stated that it has at this stage been unable to obtain information on the cost of operating a quieter and has relied on at information that may now be outdated.

Also the ICRC has stated (Paragraph 8.8 and 9.2.2) that it has limited information on actual service limit the levels supplied by the hire car industry and seeks information on the actual level of charges for hire cars.  

This implies that the ICRC has made recommendations without a full appreciation and understanding of the actual conditions within the hire car industry.

Recommendation 1 – general issues and cross border restrictions

The Commission recommends that:

· the distinction between restricted hire vehicles (RHVs), unrestricted hire cars and other public passenger vehicles seating up to 9 adults including the driver, should be removed

· licence fees be set at a level that ensures they make an appropriate contribution to the functions that the ACT Government must administer in relation to the taxi and hire car industries.  Full cost recovery or some movement towards full cost recovery should be considered

· operator licences be issued for a period of 12 months and not be transferable

· the removal of cross border restrictions between the ACT and Queanbeyan should be extended or removed permanently.

Recommendation 3 – hire car market deregulation

The Commission recommends that entry to the ACT hire car industry be deregulated, i.e. that licence quota restrictions be removed after a 3 year phase in period.

Recommendation 4 – participants in the safety net scheme

Existing licence holders that utilise the safety net scheme, cannot re-enter the ACT taxi or hire car industry (whichever is relevant) as a licence holder for a period of 5 years.

We note the ICRC consider the same issues relating to artificial barriers to entry into the industry are relevant to both the taxi and hire car industries, and that this is a cost to consumers and society as a whole.

Also we note the ICRC considers that for this reason, the hire car industry should also be deregulated. As previously stated the two industries operate in different markets and that the hire car industry has good competition. Thus any artificial barriers to entry are not in these circumstances considered to be an additional cost to consumers and the society as a whole.

We note the ICRC sees value in further encouraging hire car operators to compete directly in the telephone/pre-booking market. It is agreed this competition from the hire car industry is particularly important given the monopoly Canberra Cabs has as the ACT taxi network operator. 

The Draft ICRC report states that market entry to the hire car industry is restricted by the ACT Government, and a phased approach is considered appropriate to allow the industry time to adjust to these changes.  

In considering the impact of these recommendations we have assumed that current licences, which are transferable, will either be redeemed or be transferable at their net present value, which could be the equivalent of proposed annual licence fee.  The recommendation does not appear to be clear on what change, if any, to the status of existing licence holders. The recommendations should by amended to provide clarification. 

In addition the recommendations do not appear to address the three Queanbeyan based hire car licences.

It seems that page 68 of the draft ICRC report incorrectly stated that the New South Wales Government has moved to deregulate hire cars to increase competition. The Draft ICRC report also stated that it will undertake a further review in 2003.  Also licence costs had been in reduced and the age restrictions on vehicles removed. We understand that some reform decisions have now been made.

From the New South Wales government perspective no change has occurred in Queanbeyan and compensation has not been offered to the three Queanbeyan hire car licence holders because they predominantly operate within the ACT market. Indeed these three hire car licences are considered to be part of the ACT fleet. The current three Queanbeyan licences were acquired by the current owners on the basis of the historic access to the ACT market and being part of the ACT hire car fleet. 

In respect of New South Wales licence holders, they are operating in the Canberra market. If the Canberra market is deregulated their business will be affected as well. Therefore these operators should receive fair compensation as if they were Canberra licence holders.

The recommendations as proposed appear to amount to a compulsory acquisition of property rights and entitlements. We contend that all licence owners be compensated fairly in accordance with the long-standing principles specified in the Constitution covering the compulsory acquisition of property.

Impact on industry stakeholders if deregulation proceeds as recommended

· The value of hire car plate

Because of past behavior of governments, and the need to establish a means of transport, the government allowed licenced vehicles to provide transport services.  The government in the past has issued those licences with attached property rights and entitlements.  The government received the value of those licences as being by market conditions at that time.

We are of the view that the value of hire-car licences has fallen and will fall further as a direct result of the implementation of the proposed recommendations, particularly relating to freedom of entry and the non-transferability of licences. 

· How does this impact on current licence holders

There are a number of reasons why people have participated in the hire car industry through the acquisition of a hire car licence. These people may fall in one of the following three categories;

1. Owner driver who borrowed money and secured the loan with the licence supported by other security

2. Owner driver or investor who purchased the licence using  a redundancy payment or superannuation payouts to provide for future income

3. Persons who have retired, who owned a licence and are now living on the income by leasing the licence to an operator

· Owner driver who borrowed money and secured the loan with the licence supported by other security

Some ACT and at least one Queanbeyan hire car licence holder has borrowed money up to the value of the licence ($125,000) to enter the industry. The borrowings are secured by either a mortgage or bill of sale over the licence, and in some cases this is supported by other security such as a mortgage over the family home or guarantee from another party.

This as a result of the implementation of the proposed recommendations, the value of the licence is reduced to zero, it is likely that the lenders will request alternative security or recall the borrowings. If alternative security could not be offered and/or if the loan is recalled, the licence holder will be forced to leave the industry and seek compensation. Because the compensation recommended is less than half the value of the licence, funds from alternative sources will be required.  If no funds are available the borrower will be forced into bankruptcy. Another consequence is that the licence holder will become unemployed and will need to retrain the course of the proposed re-entry restrictions contained in recommendation No 4.

Another consequence is that the operators' employees will no longer have employment, unless the operator applies and takes out an annual licence.

We therefore concluded that this category of licence holder would not be compensated fairly under the propose level of compensation.

It seems that this issue was not addressed in the draft report or proposed recommendations. We therefore recommend that consideration be given to this category of licence holders in the event of deregulation, with the aim of providing fair compensation in accordance with the principles set out in the constitution and recent common-law.

· Owner driver or investor who purchased the licence using  a redundancy payment or superannuation payouts to provide for future income

A number of licence holders have utilised a redundancy payouts for superannuation payout to purchase a licence to provide continuing employment until their retirement.  Again, these licence holders stand to lose their investment and therefore funds to support their retirement.  Consequently these people may be forced to apply for the aged pension. This may not have been necessary if there was no deregulation, or if compensation to the value of the licence was provided.

Another consequence is that the operators' employees will no longer have employment, unless the operator applies and takes out an annual licence.

We therefore concluded that this category of licence holder would not be compensated fairly under the propose level of compensation.

It seems that this issue was not addressed in the draft report or proposed recommendations. We therefore recommend that consideration be given to this category of licence holders in the event of deregulation, with the aim of providing fair compensation in accordance with the principles set out in the constitution and recent common-law.

· Persons who have retired, who owned a licence and are now living on the income by leasing the licence to an operator

A number of licence holders who have retired from active participation as operators rely on the lease income rather than the pension to support the meeting. As a result of the implementation of the proposed recommendations, this lease income will cease and these people may be forced to apply for the aged pension. This may not have been necessary if there was no deregulation, or if compensation to the value of the licence was provided.

We therefore concluded that this category of licence holder would not be compensated fairly under the propose level of compensation.

Another consequence is that the operator or his employees will no longer have employment, unless the operator applies and takes out an annual licence.

It seems that this issue was not addressed in the draft report or proposed recommendations. We therefore recommend that consideration be given to this category of licence holders in the event of deregulation, with the aim of providing fair compensation in accordance with the principles set out in the constitution and recent common-law.

COMPENSATION

The compensation propose in the draft report is outlined in the following table.

Proposed Compensation -Unrestricted/perpetual hire car safety net, $’000

	Year applying

for safety net
	Period of unrestricted hire car licence ownership

	
	0–5 yrs
	5–10 yrs
	> 10 yrs

	Year 1
	41
	28
	17

	Year 2
	24
	17
	10

	Year 3
	10
	5
	-


The draft report indicates that these figures are based on the current leasing rates for unrestricted hire cars as supplied by the ACT department of urban services.  It is unclear as to whether this compensation is being offered to the three Queanbeyan licence holders.

The costs of operating a hire car outlined at table 9.5 in the chart report.  This table is reproduced below.

  Costs of operating a hire car - as included in the draft report

	
	$ per annum

	Company fees for communications, advertising, infrastructure
	22,000

	Fuel
	5,000

	Vehicle upkeep
	3,000

	Relief chauffeur
	6,000

	Insurance, registration
	2,000

	Paying for/leasing plates
	12,000

	Paying for/leasing car
	9,600

	Total costs
	59,600


The ICRD draft report stated  "at this stage been unable to obtain information on the costs of operating a hire car.  The Freehills review does provide an indication of the key costs for hire cars, as indicated below.  However, this information may now be outdated".

The Draft report further stated "This cost information may also not represent the actual costs incurred by different types of operators in the hire car industry.  This may make it difficult for the Commission to compare costs of operating hire cars in different jurisdictions".

The ICRC draft report stated "The key issue is that those who entered the industry relatively recently have had less time to earn a return on their investment" and for this reason, considered it reasonable that these individuals receive a greater level of safety net payment.

The cost of operating a hire car does not include a repayment of the capital investment.  In other words there is no allowance for amortisating the original cost of the licence.  We do agree that the $12,000 included in the table below for the lease of the plates is similar to the cost of borrowing money to buy the licence in the first place. 

This reflects how the market has operated to exclude the capital cost of the licence from the operating cost (fare) structure in the hire car industry 

Both Taxi and Hire Car Operators considered there was no need to include amortisation of the original cost of the licences in the cost structure the operating a hire as this cost would be recovered on the future sale of the licence to another operator. 

In other words the cost and fare structure does not include a recovery of the capital cost of the licence. Thus the fare structure is lower then it would be it the capital cost were recovered.

The proposed compensation package outlined in the draft report does not address the recovery of the original cost of the licence and does not consider the fare/cost structure that may result in the implementation of the recommendations as proposed.

We therefore recommend that should deregulation proceed, the safety net compensation be amended to be the value of the licence as determined by market forces at 15 April 2002.

We also recommend that compensation be provided to all unrestricted hire car licence holders irrespective of individual circumstances.

We believe that the above recommendation will provide fair compensation in accordance with the principles set out in the constitution and recent common-law. The overriding principle of compensation news that a person is put into the same position financially as if the event did not occur.

If compensation provided is recovered through the annual licence fee, we consider the likely consequences to include a restriction to entry into the market along with a higher cost and fare structure.

CONCLUSION

In concluding, we consider there are no significant tangible benefits to the deregulation of the hire car industry in the ACT. Indeed there may be costs associated with deregulation that could adversely impact on the cost structure and therefore the fare structure for unrestricted hire cars.
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